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Dear 2irs
Opinion Ho. 0-~id76

Re! ¥#hether the erty of an un~
‘ married daughter gxernt rrom
taxayion under Artio 190~
tion l-a qf the Cantiiu on of
a:ter\the death of her do-
Bﬁ} cthar.

Yea ncknouladae rebeip ur recuest for an
opinion of thim department on the r lowing question:

“A ranilr/;onsihts of ,al&erlr widow'd
mother and hér gninxricd adul hter. The
dsughter supports the family an owns the house
4n whieh they \live, the mother being dspendent.
After the death of the hother, does the daugh-
ter's homestend rig:;zyzgai for the purpcse

- of tion rrqs\ 9 téxea?"™ _ :
’n:;?l 8, Bonsi l-a of tho Constitution of

Téxat p vidos ollowst
| hree\Tholyssnd Dollars ($3,000.00) of the aa-
ae sed axa lua of all resident homosgteads as

now defixn b aw shell be exempt from ell texa~
tion for all State purpoaesi provided that this
exanptibn_;ﬁall not be appliosdle to that portion
of the State sd valorem taxes levied for State pur-
poses remitted within those countlies or other polit-
ical subéivision now recalving any remission of
State tsaxes, until the expiration of such perlod of
" remisaion, unless before the expiretion of susch
period the beard or geverning body of any one or
more of such countles or political subdivisions
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shall have certified to the State Comptrollsr
that the need for such remission of texes has
ceased to exist in such county or political
subdivision; then this Section shall becone
spplicable to esch county or politicel sub-
division &s ‘and when it shall becoms within
ths provislons hereof." '

It will be noted that the above provisions of our
Constitution provides that the exsaption shall apply to
all rezidsnt homestsada "as now defined by law.® It was
held in the case of Roco v, Green, 50 Tex. 483, epesking
through Assaciate Justice Bomner, that a single person
could be the head of a feamily and ss auch olair & hone-
stead., The sourt in said oase set out the following rules
to deterwine whether or not the relationship of a family,
a8 contemplated by law, exiasts: ‘ .

"l. It is cne of a sooial atatus, not
of mere contraoct.

v2. legsl or wmorel cbligstion on the
head to supportjthq othier members,

%3, Corresponding state of dependence
on the part of the other mesmbers for this
support.” - :

: Section 50, Article 16, of our Conetitution
provides, among other things,"The homestead of & fanily
ahall be snd is heredy proteated from foroed sale, for
the peyment of asll debis excsept . . . the taxes due
thareoll .. « b : ‘

Ssotion 51 of maid Artiole defines a home-
stead, insofar as we are hare doncaerned, as followsa:
Y mThe homesteed in a city, town or vil-
lage, shall comsiet of lot, or lets, not to
exceed in value five thousend follers, at the
time of thair designation &5 the homestead,
without reference to the value of any improve-
ments thereen} provided, thaet the ssme shall
be used for the purpose of & home, Oor as a
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place to erxrercise the calling or busineas of
the head of & family."™

, Under the above quoted facts and numerous deci-
slons of our appellate courts, we think there can be no
question dut that the daughter and her aged and depandent
mother constituted a "family™ and the house, together with
the lot or lots used ila conrnectlion therewith, owned by the
daughter, in which they lived, constituted the "resident home-
atasd”™ of the family while it was s0 ocoupled, within the
reaning of thoses terns as used in the oonstitutional provi-
sions above quoted, and, as such resident homestead, it was
exenpt from taxetion to the seme extent as any other resi-
dent homestead 1s exempt under the provisions of Section l-a
of Article XIII of ths Constitution. Rooo v, Green, 50
Tex. 489; Wolfe v. Bucklay, 52 Tex. 641} Barry v. iale
(Civ. App.), 21 8., W. 783; Urought & Co, v. Stallworth
(Civ. &ppe), 100 S. W. 188; Hutchenrider et al v. Smith
{Com. App.} 242 8, W. 20%; Woods et al v. Alvarado State
Bank (Sup. Ot.), 19 S, %. (24} 35; Daniel v. Cook et al.
(civ., App.), 70 8. .. {238) 1024; M¥oCusker v. Field (Civ,
Appe), 76 S. W. (28) 816; Standeard Paving Co. v. Tolson
et al. {Clv. App.}, 86 S. W. (24) 789; Chamlee v. Chamlee
(Civ. App.), 113 8, W, (24) 290; Reconstruoction Finance
Corporation v. Burgess (Civ. App.), 155 3. ¥, (24) 977, and
authorities there clted. ‘ .

S0 far sa we have been able to msoertalin the
sxsct guestion has not besn presented to our courts, nor
have we besn eble to find mny case from other Jurisdiotions
in point. ' :

The question of whether the homestesd righte of
the daughter continued arfter the death of her mother 1s
the real question with whloh we are here concsrned. 1If
such righ%s continued, then your gQuestion nust be answerad
in the arfirmetive, for one of those rights is the exemption
of the homestead from texation to the extent provided in
Section l-a of Artlcle 8 of the Constitution.

e thiﬁk that the cﬁs- of Woods v. Alvarado State
Benk, supra, as construed in Danisel v. Cook, supra, has



818

Honorsble Ernest Guinn - Page A

definitely settled this gueation.
In Woods v. Alverado State Benk, it was said:

"In view of aur oonstitutionnl and statntory

rpy ey PRyl a Y T Vg ey A el b s o

p:uv;na.uuu uunuv.rn.l.ug homestsad rights, we have
concluded that in this state the homesatead is to
be rsgarded as an estate oreeated not only for the
protection of the family as & whols, but for the
units of the family, inoluding those who survive,
and embracing the heed.of the ramily at the time
of its dissolution, whether the dissclution hes
been Mrought about by death or by dispersal, ma
distinguished from a mere privilege sccorded the.
head of the tamily for the banerit of the femlly
a8 a whole,™ _

The opinicn of the Court of Civil ﬁppeals, 275 o
3. We 187, contains a ful]l statement of the feacts in the S
case from whioh the foregoing qnotation was teken.

"On. May 31, 1901, a divorce was 5rantod in
the distriot court of Jobnson ¢ounty,. Tex. in
favor of Carrie Woods againat J. D, ﬁbada. At
the time seid divorae was granted, the szald
parties, being huaband end wife, hed two c¢hildren,
Pearl, about 10 years of age, and & boy batween
8 snd 9 years of age, and had, with said children,
bsen oocupying es their homestesd about 104 acres
of lend, which was the separete property of ap-
pellant J. D. Ecoda. In the divorce decree tials
104 acres of land was set apart tc appellant J, D. Yoods
es hiy separate property, and the oustody of the two
childran was ewarded to thalr mother, Terrie Xoods.
The children, however, contlnued to llve onr the
home place with their father, 2, 3 or 4 yeers, un-
til Pssrl Woods, the girl, was 12 or 13 yesrs of
age, when they both weni to Oklahcms. Tearl, the
girl never returpned to live with her father, but
continued to live in Oklehoms, where she married
in 1906 when about li4 yeara of age. The boy, in
about 1906, returned to Texes, and made several

——
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trips from Texas to Uklahoma, living with

his father a part of the time and elsewhere a
part of the time, until he was about 21 years
‘of age, when he serried and zettled in Oklshoma.
The boy has been married and living in Oklahoma
10 years. The girl hee deen married eand living
with her husband in Oklahoma for the last 18 or
20 yanrs. Between the date the divoroe was .
granted in 1901 and about 1907, and while sald
ohildren, or et least one of them, was living
with appellant a part of the time, he bought
several small tracte of land, aggregating about
124 ecres, adjoining said originel 104 acres,
meking & total of about 228 acres, all in one
block. Appellant has never remarried, snd for
the last 10 or 12 years hes lived on sald land
alone, ,

*"On July 3, 1919, appellant J. D. Woods
exeouted his note in the sum of $6,327, due and
peyable to the appellee bank on July 3, 1920.

On M¥areh 22, 1920, a little more than three
nonths before the maturity of esid note, appellant
executed a deed conveying all of said land to his
danghter, Xrs. Pearl Hele, who resides with her
husband at Fairview, Okl, The conaideration
stated in this deed wes '"§$10 palda and love and
affection for daughter, &nd settling with her for
her intersst in my esteke, valued st §4,000.°

"Appellant having made default in the pay-
- ment of said note, appelles bank brought sult
on saze, end recovered a Judgment egainat ep-
pellant for §$8,582. Thereafter, the bank caused
an exssution to be issued and levied upon 214
aores of said 228 aeres, whereupon appellant and
his dsughter, Pearl Hale, and husband, prooured a
temporary injunction restraining the sale. On the
trial of this injunction o ese before. tiie ocourt
without a jury, the court perpetuated seid injunc-
tion as to the 104 acres, the land appellant owned
at the time the divorce was granted, but dissolved
said injunotion as to the remainder of the 214 acres,
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or approximately 110 sores, the land aaquired

by appellant after the divoree was granted.

Both sides excepted to the Judguent of tha court.
The case is before us on assignments by appellant,
contending the whole of said land vwes exempt to
7o D, ¥oods a8 a homestead, and therefore not
subjest to execution, and, on oross-assignments
by appellee, contending no part of sald land was
exampt to appellant as a homestead.™

The Suprsme Court held that ™Woods was entitled
to his 200-acre horestead, and that the trial court should
have set spart that anount of land to him or his vendees.®

The faeta in Daniel v. Cook, supra, az %et out N
in the opinion of the sourt, are as follows: . o

*In this sult bromght by ¥. S, Daniel o e
sgainat Mrs, ¥, J. Cook, a widow, the plaintirs, T
among Other things, aought to foreclose an at-

tachment lien upon 125 acres of land in IOnes

county. bolonging.to the defendesnt.

“Mrs. Cook defended om the ground that
the land was her homestead, and for thst reason
exsmpt. Mrs. Cook, on or about Septemder 17,
1907, after she beeane a widow, sogquired, by
purchese, the land in gquestion, and together

- with elght mipnor ohildren of hera moved upon and

occupled it as a home. She alleged that 1t
eontinued to be her homestead up to the timn of
the levy of the attaehm&nt.

"In reply to thls contention, Deniel pleaded
that Hrs. Cook had long singce abandonsd the
property &s ler homestead, and had acquired,
owned, znd lived upon other land in Taylor county
eand elsewhere, by reason whareof the land in
sontroveray had long since lost its homestead
character. The evidence showed that Mrs. Cook, with
two unmerried deughters, noved from the ferm to o
Abilene in 1924, and had not since ococupied the : - ;

I S e e 2
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fara in question. At the time sult was filed
Mrs. Cock with her only remaining unmarried
daughter was living with another marrisd daugh-
ter in California. The single daughter was
about 27 yeares of age.

*The Jury to whom the case was submitted
on special issues found that: (a) Mrs. Cook
with unmarried members of her family hed oo~
oupled the farm as a homestard for several
yeara prior to 1923; {b) that she at all times
aince 1923 had been the head of & family con-
sisting of herself and unmarried dependent c¢hild
or children; (e) that she had at all times since
1923 intended to mova with the unmarried de~
pendent member, Or members, of her family baok
t0 the farm and meke it a permanent home for
herself and such unmarrisd depoendent member,
or members, of her family; (4) and that Mra.
Cook, a8 the hesd of a femily, never intended
st eny time to use umy of the property acquired
by her in Abilene a3 a permanent home for herself
and unmarried dependent member, of menbdbers, of
ner family. The trial jJudge, after refusing a
_requanted peremptory instruotion for Danlel, gave
judgment for Mrs, Cook, dsnying foreclosure of the
sttachment lien. From this Judgment, Daniel hae
appealed.™ ‘ 3

Thet part of the aourt's opinion pertaining te
the question we 2re here considering 1s as follows:

»¥e are rurther of the opinica that esince
the uncontroverted evidenoe showed that prior
to 1923 the property had been the homesiead of
¥rs. Cook, end sinsce the jury found, bassd upon
evidence the suffiociency of whioch 12 not directly
challenged, that at all times since and prior to
the time she moved away from the farm she in-
tended to move back und make 1t her home, &nd
that in the acquisition apd use of other property
in Avilene she never intended to meke the latter

i
cloe [rrmm——
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. her permenent home, her status ag to the
comestersd exemption herein asserted was the o
saxne as if she had naver moved awsy. In l
other words, she comntinuously occupied the
propsrty as her homestead up to and inoluding |
the time of the levy of the attachment, If
so, thecuestion 1s: ¥Was it necessary that
there be any remeaining constituent of the S
family other than iMrs. Cook herself? This proig
question, we think, must be regarded as sottled L
by the opinion in Woods v, fAlvarado State Bank, :
118 Tex. 586, 19 3, ¥, (24) 35. Counsel for
appelles, in argument, sought to show that the Lo

. diacussion of this point in ssid opinion was '_fl
dlota., A distinotion 1s argued, based upon o
whether the homestead 1Is aequired while both
husband and wife are living, or by one of the L
spouses after the merriege relation, for any ‘tﬂrl
resson, has been dissolved. It iz well seot~ Y
tled, and seems to bs conceded, that if the
homestead is soduired st a time when husband
and wife are living together, the exemption
continues so long as it remains ccoupled, re~ o
gardless of the faect that no constituent members h
of ths family remain, other than the aurvivor.
¥e are unable to see any gocd reason for naking
the distinetion suggested. The Suprems Court's
opinion referred to, we think, nust be regarded
as holding that there .is no such distinction.
In that cese the land in controversy was saquired
after dissclution of the merriage relation, The
manney of dissolution is unimportant. The ocourt's
opinion oould not be correct on the facts of that
case if the distinotion here insisted upon should
be held to exist. The discussion of the point
was, thererore, we think, not merely diota.”

It seesms to be the settled law of this Stete
that when a homestead 15 once esteblished the rights
belonging thereto do not ceese to exist by reeson of the
death or dispersal of the constituent members of the
fanily, but such rights continue for the protection of
the surviving units of the family, including the heed
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of the family. In the inastant csse, the unmsrried adult
daughter and her mother, while llving together, constli-
tuted a family, with the daughter as 1its head. Therefore,
we see no good reason to hold that the death of the mother
would have the effee¢t of dissolvizg the homestead rigats
of the daughter that had been amcquired wiile the mother
was livicg, The faot that the daughter is the sole aur-
vivor of the framily is unimpertant end insufficient to
verrant & contrary ecanclusion.

¥s answer your question in the affirmative.
Yours vary truly
" ATTORBREY GRENERAL OF TEXAS
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